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I 
IN THE 
Supreme Court of Appeals of Virginia · 
AT RICHMOND. 
Record No. 2739 
ARTHUR PRICE, AND ALICE MERRICK, Appellants, 
versits 
W. H~ .SIMPSON, Appellee. 
PETITION FOR APPE.AL. 
To the Honorable, the Si1,preme Court of Appeals of Virginia: 
Your Petitioners, Arthur Price and Alice Merrick, his sis-
ter, respectfully show that they are aggrieved by a decree, 
at least settling the principles of the cause, if not final, en-
tered by the Circuit Court of King George County, Virginia, 
on May 3, 1943, in a certain chancery cause therein pending, 
wherein W. H. Simpson was the sole plaintiff and your peti-
tioners, Arthur Price and Alice Merrick, his sister, were sole 
parties def ~ndants. A duly certified transcript of the record 
in said cause, and of the decree complained of are herewith 
.:filed, and asked to be read with and as a part of thJs petition, 
'from which the following facts appear: 
STAT·EMENT OF THE CASE. 
1. That n. L. Howland, a citizen of Virginia, resident in 
King George County, died November 5, 1941, unmarried, in-
testate and without issue, leaving as his heirs at law a brother, 
·a sister, five children of a deceased brother, and three chil-
dren of a deceased sister, two of which three children are 
appellant petitioners. The said decedent left 3 tracts of 
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land in King George County several miles distant the one 
from the other, one containing 111 acres and the other 40 
acres and 35 acres. 
Decedent's brother, N. M. Howland, was appointed and 
qualified as administrator of decedent, and, as · administra-
tor, advertised for sale at public auction, not only the 
2* personal *property, but the two tracts of.land, John A. 
Roberts making· the highest bid for. the 40-acre tract, and 
appellee, W. H. Simpson, the highest bid for the 111-acre 
tract. Deeds were prepared for the 40-acre tract to said 
Roberts and to Simpson for the 111-acre tract and said deeds 
were left at the Courthouse, with the Clerk, and the heirs 
notified to call and sign the deeds. AJl parties are adults and 
sui juris, "Likely in ignorance of their rights, and of the ad-
ministrator's lack of any power in law to s~ll said lands", 
all of. the heirs, except appellants, signed Roberts' and Simp--
son 's deeds, and Simpson instituted this suit against appel-
lants to compel pai:tition of the 111-acre tract. 
Your Honors will observe that neither the administrator, 
nor Roberts, purchaser of the. 40-acre tract; nor any of the 
heirs other than appellants, are parties to Simpson's suit, 
nor are the other two tracts brought before the trial court 
in Simpson's bill. 
Appellants filed a joint and separate plea "to the whole 
of said bill", asserting and insisting that Simpson's pur-
chase of the interest of several, but not all, of the co-heirs, 
or co-parceners in the 111-acre tract did not confer ·upon him 
'' any title to the character in, ivh-ich he sites in this case and 
that he has -no legal, or equita:/Jle, right to bring this suit 
again.<~t these defendants, the sole defendants named in his 
bill; '"' * • that it is well settled if a co-tenan,t sells his interest 
in land held in common, the grantee ca.ntnot maintain a suit 
for partition, and that for all p·itrposes of partition the whole 
property, originally held in common by the co-tenanJs, whether 
consisting .of one, or of any number of parcels, continu,es 
as a itnit-the sitbject matter of a single action, jiist as if no 
change in, ownership of any inferm;t therein had ocmtrred; 
and, in s1uch action, the respective rights of all parties inter-
ested, ori,qinally co-tenants, and successors may be deter-
mined''. · 
3"' •we have italicized this portion of the plea, because 
it is, it is submitted, the single, narrow question pre-
sented for decision in this case. 
The Trial Court, on motion of .Simpson, in an opinion 
made part of the Record, rejected the plea (R., pp. 24-28) 
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and entered the decree appealed from (R., pp. ·30-32). This 
decree was also objected to by appellants. 
THE ERRORS ASSIGNED ARE: 
t The rejection of appellants' plea, and the trial court's 
decision and decree that .Simpson as sole plaintiff could 
.maintain his suit for partition of the 111-acre tract against 
appellants, · as sole defendants. 
2. That the decree entered is invalid, or void, at least in 
part, because it was not based upon. any pleading to warrant 
the decree. 
ARGUMENT*. 
The limited financial circumstances of these young appel-
lants is the basis of Counsel's apolog-y to this Honorable 
Court for the brevity of the arg11ment, and their sincere de-
sire to secure their few acres in kind is the impelling motive 
of this appeal. 
Counsel feels that he is not unduly ''out of bounds" when 
he calls the Court's attention to the generally known re-
luctance of rural tract .owners to sell small acreages from 
existing holdings, and to the scarcity of small land holdings 
for sale in Caroline, King George and Stafford Counties, 
where the United States, for war purposes, has "taken title" 
to such vast tracts of land, for A. P. Hill Military Reserva-
tion in Caroline; for Na val Proving Ground in King George, 
and for Marine Corps Combat Area in Stafford. 
It seems that under original Common Law co-parceners. 
could, by writ of partition, compel partition, the reason being 
that their relation was an involuntary one. 
4* *2 Min. Inst. ( 4th Ed.) 480. 
While such right existed at .common Law, no compulsory 
sale was permissible. 
8rnith v. Green, 76 W. Va. 276, 8fi, S. E. 538. 
By statute of 31 Hen. VIII, ch. 1; 32 Hen. VIII, ch. 32, the 
right of compulsory partition by judicial proceedings was 
extended to tenants in common and joint tenants. 
*Italics are supplied unless otherwise indicated. 
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2 Min. Inst. ( 4th Ed.) 482. 
21 Am. & Eng. Essay Law (2 Ed.) 142. 
Remedies, if any, under this statute, were perhaps saved 
to Virginia under Sections 2 and 3 of Va. Code, though we 
are not unmindful of the generally quoted statement that a 
partition proceeding is entirely statutory and finds its au-
thority in Section 5279 of the Code which present s.ection is 
the elaborated successor to Section 2562, Code of 1887, and 
page 526, chapter 124, Section 1, Code of 1849. 
The Trial Judge g-rounded his decision on Frazier v. Fra-
zier, et als., 67 Va. 500 (26 Hratt. 500)-1875, which decision, 
we most respectfully submit, is not applicable to the fact 
of the instant case. 
In the above case, it appears that three joint tenants owned 
two tracts of land, one in Bath County and one in Rock-
bridge County2 each having on it a resort "Spring's ". In 
both tracts Randolph and William Frazier owned an undi-
vided moiety and John W. Frazier the other. John W. Fra-
zier died intestate leaving a widow and a son. The widow 
subsequently married Stephen A. Porter, who qualified as 
g'Uardian of the son, James A.. ],razier. The Bath Alum 
Spring property in 1863 was unprofitable, the buildings rap-
idly going to decay and ruin, being then used as a hospital 
for Confederate ~oldiers. In February, 1863, '' acting for 
him,self, his partner, Randol11h a11,d fo·r and on behalf of 
Stephen, A. Porter, guardian of ,James A. Frazier", William 
Frazier entered into a contract with Joseph Baxter for the 
sale of the Bath property for bonds of the Confederate 
5* States, the contract being made upon *the express con-
dition that "it was to be ratified by a decree of the Cir-
cuit Court of Bath, upon proper proceedings to be had in 
that Court". Thereafter in 1863, a bill was filed in said Cir-
cuit Court by Randolph and Frazier, to which bill, as a mat-
ter of form, Stephen A. Porter and wife, James A. Frazier, 
infant then being seventeen years of age, Stephen A. Por-
ter, g·uardian of said James A. Frazier and Joseph Baxter 
were made defendants. With the bill was exhibited the con-
tract of sale, which the court was asfwd to mtif y and con-
firm, as the sale was for a, full and fair price and one in every 
wa,y advantageous to the pa1·ties interested. 
Porter and wife answered: 
1. Admitting that partition cannot be made in kind ad-
vantageously to the parties interested. 
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2. That the best mode of disposing of the property would 
be a sale. . · 
3. That they concurred in the contract of sale to Baxter, 
their co-defendant. 
4. They asked that said sale be confirmed. 
Porter, guardian of the 17-year-old infant, answered: 
1 . .Admitting the dilapidated condition of the property, 
very costly to repair. 
2. Admitting that the property could not be advantageously 
divided between interested parties by metes and bounds. 
3 . .Admitting that the interest of all parties would be 
g·reatly promoted by sale; that more especially would his 
ward be greatly benefitted by such a sale. 
4. Heartily concurred, and still concurs in the sale to Bax-
ter. 
5. That the price was "full and very adequate, and highly 
advantag·eous'' to his ward. 
6. Asks the court to confirm said sale. 
6* *The guardian ad lit em appointed for the inf ant '' also 
files bis concurrence''. 
The infant, then seventeen years of age, filed his answer, 
saying: · 
1. That the sale was "hig·hly advantageous to the parties 
interested'' and "especially to the respondent". 
2. Tl1at the consideration "is fully adequate". 
3. His willingness that the sale be confirmed. 
. 4. Being under 21 years of age, submitted his interest to 
tlie protection of the court. 
The evidence of '' three highly respectable witnesses who 
were well acquainted with the property and its then present 
condition" agreed in four ·most material facts-viz.: 
1. That the property could not be divided in kind; 
2. That it was rapidly depreciating and going to ruin; 
3. That the price offered by Baxter ''was a full and ade-
quate price"; _ 
4. That it was "to the manifest interest of all parties'' 
that the sale should be confirmed by the court. 
The Circuit Court being of the opinion: 
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1. That the property was altogether "incapable of division 
by metes and bounds without great injury and sacrifice of 
the rights and interests of those entitled. 
2. That a sale for division was '' absolutely necessary", 
but that even if the property were susceptible of di vision in 
kind ( which it was not according to the opinion), 
4. A sale "would better promote the interests of the infant 
dependent, as well as the adults, than a specific allotment 
and division' '. 
5. That the sale was '' for a full and adequate price.'' 
Ratified and confirmed the sale. 
7* * After the close of the war the infant, being of age, 
and the purchase money bonds being worthless, brought 
suit, claiming the right ''to show cause'' and "impeached" 
the decree ( of sale) upon various grounds. 
The Circuit Court, in the impeachment suit, made iden-
tical finding· as in the sale suit, and dismissed the original 
and amended bill, holding· that no reason now appearing for 
impeaching the sale decree, either on the ground of fraud, 
collusion or error, dismissed the plaintiff's bill ( original and 
amended). , 
These were the pleadings and the facts: 
The Supreme Court of Appeals affirmed the decree, and 
it must be assumed its decree of affirmance, and its opinion 
and decision on which said affirmatory decree was based, 
:was itself based on the pleadings and facts. 
Not a single allegation of the pleadings; not a single fact, 
in Frazier v. Frazier, is in commot1. with, or applicable to, the 
pleadings or facts in appellant's case, as will fully _appear 
from the most cursory reading· of the record of appellant's 
case, and it is most respectfully submitted that we cannot take 
the Supreme . Court's opinion, and decision, on the totally 
different facts of the Frazier Case, and assert such opinion 
and decision to be controlling of, or even applicable to, the 
totally different facts of appellant case. 
The Supreme Court found in the Frazier case : 
1. '' All parties, both plaintiffs and defendants, united in 
asking for a sale.'' 
2. '' All united in insisting that the property could not be 
conveniently divided in kind.'' 
3. '' Every requirement of the statute· was strictly com-
plied with." 
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4. "It was conclusively shown both that partition of the 
entire subject could not be conveniently made·, and 
8* *5. That "the interest of the parties entitled would he 
promoted by a sale''. 
For purposes of compulsory partition, by judicial proceed-
ing·, among co-parceners, or the alienees of. some of them, it 
is most respectfully submitted and insisted that all t~e real 
estate, howsoever many different tracts there be, provided all 
tracts be, or can be, brought within the jurisdiction of the 
court, constitute ''the estate", "the entire subject" "a unit", 
and it is the legal right, of any co-parcener, and the legal duty 
of the alienec of any co-parcener, especially if required so 
to do, as was sought to be required by the plea in this case, 
to bring before the court all the land, and all the different 
tracts of land, within, or th.at could be brought within, the 
jurisdiction of the court, that is, all the land, and all the 
different tracts of land in the .State of Virginia, and that 
there be parties to the suit, either plaintiffs or· defendants, 
all the co-parceners, or heirs, of a decedent dying intestate 
. seized of such lands, and also that there be parties to such 
suit all alienees by deeds known or of records, of any of the 
co-parceners or heirs, for it is elemental that the pleadings 
must embrace the entire S1U,bject matter sought to be passed 
on by the court; all ·''interested parties" be "properly be-
fore the court'' as "parties of the suit". · 
.Such is not the case in the instant suit, for neither the 40-
acre tract (in the same County) nor its alienee in part, Rob-
erts, nor the 35-acre tract, nor the other co-parceners, or heirs 
are before the court, or were required to be brought before tJ1e 
court, notwithstanding-_ the plea of appellant; yet, as will later 
be attempted to be shown herein, and in conflict with the trial 
court's own opinion-a part of the records, its decree, ob-
jected to by appellants, and appealed from, sought to bring 
before the court, and subject to its decree, the 40-acre, the 
35-acre tracts, the entire estate of the decedent ancestor of. 
the co-parceners, and heirs, both real and personal, and 
creditors, secured and unsecured, if any, of the decedent 
9* *ancestor, and this, notwithstanding appellants' plea, 
· and in face of the fact that the other co-parceners, or 
heirs, and their alieriee, Roberts, of their separate interests 
in the 40-acre tract, and N. l\f. Howland, administrator of 
the decedent ancestor, and consequently the personal estate 
of the decedent, were not before the court nor subject to its 
d~cree. · 
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In 40 Am. J ur., Partition, paragraph 32, it is ~aid: 
"It is a well-established rule that a suit for partition should 
include all the lands of the original co-tenancy, and if it does 
not, any party, whether his interest extends through all such 
lands or is restricted to some specific part, may insist that 
the omitted land or lands be included. in the suit, and that all 
persons be made parties whose presence is necessary to ~ 
partition with such lands included, although there are dicta 
tending to sustain the conclusion that where the subject mat-
ter of the co-tenancy consists of merely a single tract of 
land, a suit may be brought to partition a part only of it, 
especially when its area is extensive. Where two or more 
persons become co-tenants either of a single or of several 
distinct tracts of land, each of theni is entitled to partition 
of all their co1nnion property, within the jurisdiction of the 
coiirt, by a single proceeding, and cannot be deprived of this 
right by any act or conveyance of any of his co-tenants. Mor~-
over, if any of such co-tenants makes any conveyance in sev-
eralty, his g-rantee also has a right to a partition of the whole 
1froperty, for thereby bis rights are more likely to be re-
spected.'' 
In 47 C. J. 332, 333, paragraphs 155, 160, it is also said: 
'' Subject to some exceptions, the general rule is well settled 
that a co-tenant cannot enforc<~ a vartition of a part only of 
the property held in co-tenancy, leaving the rest undivided, 
bit.t the ent-ire property must be incl·iided in the ptoceedings · 
for partition and when only a part of the lands is described 
in the petition any def endan.t 1nay insist that the omitted 
10* land be embraced in the *suit, and in the order for parti-
tion, and that all persons he made parties thereto whose 
presenc,e is necessary to the proceeding.'' 
Reason: To hold otherwise (1) would result in the splitting 
of a cause of action in its nature entire and indivisible: (2) 
would lead to fraud and oppression. 
(1) Wilkinson v. Stuart, 74 Ala. 198. 
(2) Bigelow v. Littlefield, 52 Me. 24; 83 Am. Dec. 484. 
Gilfin v. Brown, 268 Pa. 398, 112 A. 124. 
Litther v. Luther, 157 N. C. 499, 73 S. E. 102. 
Mass., Me., La., Ky., Ill., Ga., Fla., Cal., Ala. Cases. 
J MlfSOn v. Beach, 9 N. J. L. 8; 2 A. 22. 
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The well-settled rule is that, where one co-tenant conveys 
his interest in the land held in common, if the other co-ten-
ant desires partition he not only may, bi"t n1/l1,St include all 
the land held in common in his petition for partition; he will 
not be permitted to. enforce partition of the part conveyed 
against the grantee of his co-tenant, leaving- the rest ,of the 
estate unpartitioned; but, nevertheless, the partition will be 
made in such a way as to protect, as far as po!Ssible, the in-
terest of the grantee in the part of the land conveyed to 
him. 
Bigelow v. Littlefield, 52 Me. 24, 83 Am. Dec. 484. 
Duncan v. Sylvester, 16 Me. 388. 
Barnes v. Lynch, 151 Mass. 510; 24 N. E. 783, 21 ·Am. $. 
R. 470. · 
Conversely, the grantee under a deed from one of the co-
tenants cannot maintain a suit for partition, ''he cannot 
prejudice the rights of his co-tenants", and ''that, for all 
purposes of partition, the whole property originally held in 
common by the co-ten~nts, whether cqnsistvng of one, or of 
any nitmber of parcels, oontvnues as a unit-the subject mat-
ter of a single action, just as if no change in the ownership 
of any interest therein had occurred; and, in such ac.tion 
the respective r,ights of all parties interested, *original 
11 * co-tenants, and successors, may be determined.'' 
Middlecoff v. Cronise, 155 Calia. 185; 100 P. 232; 17 Ann. 
Cases 1159. 
Parker v. Harrison, 63 · Miss. 225. 
The asserted legal necessity of having· all co-parceners, 
and the entire lauded estate, before the Court must be law, 
as how else can be settled questions arising out of the partition 
of inherited lands involuntarily acquired not common to lands 
voluntarily acquired by joint-tenants or tenants in common. 
For instance, there is an implied warranty among- such 
partitioning- tenants where the co-parceners are in privity of 
estate, and not after its termination by alienation. 
40 Am. Jur., Partition, paragraph 12. 
Sawyers v. Gator, 8 Hump. (Tenn.) 256. 
47 Am. Dec. 608; Anno. 123 A. L ...... R. 495. 
Other questions may arise which can be adjudicated only 
.... when all parties are before the court, which indicates the 
-,\;":\ .. necessity,. in this case, different from the Frazier .Case, in 
··.-.. ,. 
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having all the inherited lands, as an entire subject matter, a 
v111,it, before the Court. 
Second Assigned Error : 
THE. DE.CREE. 
Appellee, Simpson is the sole plaintiff; appellants, two 
heirs, or co-parceners, out of ten, are the only defendants. 
The bill is purely for partition, and that for only the 111-acre 
tract. · 
Neither the administrator, nor the other eight heirs, or co-
parceners, are parties to the suit, and yet, in the face of the 
Court's decision rejecting appellants' plea, the decree refers 
the cause to the Master Commissioner to report : 
1. Whether decedent died testate or intestate. 
2. Real estate of which decedent died seized * * 0 , its an-
nual and fee simple value, and 
3. What '' disposition he (decedent) or his .heirs ·made of 
tpis property". 
12* -~4. Wbo are decedent's "heirs at law, or devisees", 
'' their respective interests in his said real estate, and 
whether or not any of them are infants''. 
5. Whether decedent left debts, unpaid taxes or liens '' upon 
said real estate''; i. e., we take it, upon any of the three 
tracts. 
6. Whether or not "the said land'' is susceptible of parti-
tion, etc. 
We ask, what land i The preceding paragraphs of the de-
cree ref er to the "real estate of which the decedent. died 
seized". The decree does not, in its reference to the master 
Commissioner, refur to the 111-acre tract sought to be par-
titioned by appeliee, Simpson. 
How can the court adjudicate on these matters of ref~r-
ence to the Master Commissioner when the Administrator and 
eight of ten heirs, or co-parceners, are not parties to the suit, 
nor are the personal estate, nor the 40-acre tract, nor the 35-
acre tract before the Court. · 
The decree, it is submitted, is a decree to settle, and have 
partition of a decedent's estate, an entirety, a unit, whereas 
the bill is solely for the partition of one specific traCJ.t of 
land. 
And the decree was objected to by appellants (Record, 
p. ). Need we make further statement, about the decree, 
or cite further authority than to say: 
Arthur Price and Alice ·Merrick v. W. H. Simpson. 11 
A decree to be valid must be basecl upon proper pleadings, 
without which it is void; or a decree which passes upon mat-
ters entirely outside of the issue raised by the pleadings is 
to that extent invalid. 
4 Ency. Dig·. Va. & W. Va. Reports (Cum. Sup.), 36 Cit-
ing·,· inter alia. 
Armentrou,t v. Armentrout, 70 W. Va. 661, 74 S. E. 907. 
Linkous v. Stevens, 116 Va. 898, 83 S. E. 417. 
13• *For these and other reasons appearing in the face 
of the Record it is submitted that the action of the Court 
in rejecting appellees' plea, and in entering the decree com-
plained of is erroneous and should be reviewed and reversed. 
Your petitioners, therefore, pray that an appeal and super-
sedeas be allowed them from said decree and that the same 
may be reviewed, reversed and annulled. 
A copy of this petition was mailed on the 24th day of May, 
1943, to Joseph A. Billingsley, King· George Courthouse, Vir-
g'inia, Attorney of record for W. H. Simpson. 
This petition will be mailed to the Clerk of this Honorable 
Court, the Supreme Court of Appeals of Virginia, at Rich-
mond, Virginia, this 24th May, 1943. 
Respectfully submitted, 
ARTHUR PRICE; and 
ALIOE MERRICK, 
By:ALVIN T. EMBREY, 
ALVIN T. EMBREY, 
· Fredricksburg, Virginia, 
:Counsel for Appell~nts. 
Their Counsel. 
The undersigned Attorney, duly licensed and practicing in 
the Supreme Court of Appeals of Virginia, does certify that 
in his opinion there is error in the decree complained of in 
th~ foregoing petition, and that the same should be reviewed. 
ALVIN T. EMBREY. 
Received May 25, 1943. 
M. B. WATTS. 
June 14, 1943. Appeal and supersedeas a~arded by the 
Court. Bond $500. . 
M. B. W. . 
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RECORD 
VIRGINIA: 
Pleas in the Court House of the County of King George 
before the Circuit Court of said County on the 3rd day of 
May,. 1943. 
BE IT REMEMBER,ED that heretofore, to-wit: At rule 
held in the Clerk's Office in the said Court on the 7th dav of 
December> 1942, came ,v. H. Simpson by eounsel and filed 
his bill against Arthur Price and Alice Merrick, which bill is 
in words and figures as follows: 
page 15 ~ In the Circuit Court of King George County, Vir-
ginia. 
vV. H. Simpson, Complainant., 
v. 
Arthur Price, and Alice Merrick, Def~ndants. 
IN CHANCERY. 
BILL .FOR PARTITION. 
To the Honorable J udg·e of the said Court . 
. Your complainant, W. H. Simpson, respectfully showeth 
unto the court as follows : 
1st. That Dwight L. Howland, of King· George County, 
Virginia, departed this life on or about the 5th day of No-
vember, 1941, intestate, seized and possessed of a certain 
tract or parcel of land in Shiloh District, King George County, 
Virginia, containing an area of one hundred and eleven acres., 
more or less, and being the same tract of land which was con-
veyed to the said Dwig·ht L. Howland by Nancy J. Howland, 
et als., by deed dated .July 16th, 1901, and of record in the 
Clerk's Office of King George County, Virg'inia, in deed book 
No. 29, at pag·e 371. 
2nd. That the said Dwight L. Howland left the following 
heirs a.t law, who are tl1e only parties interested in his said 
estate at the time of his death, namely, Niven M. Howland, a 
brother; Nannie J. Price, a sister; three children of a de-
ceased brotl1er, Clinton R. Price, namely, "'WilkinR Price. 
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Arthur Price an·d Alice Merrick ; five children of another de-
ceased brother, Henry Howland, namely, Calvin H. Howland, 
Robert~,. Howland, Virg·inia. H. McEachern, Louise Howland 
Cha.ppel and Bessie Howland Rettew, all of whom are over the 
ag-e of twenty-one vears. 
3rd. That the interests of the said parties in the said es-
tate are: Niven M. Howland, one-fourth; Nannie J. Price, 
one-fourth; the three children of Clinton R. Price, one-fourth 
between them, and the five children of Henry Howland, one: 
fourth between tl1em. 
page 16 ~ 4th. That the said Dwight L. Howland owed no 
debts at the time of his death, and that bis funeral 
expenses and all expenses incident tl1ereto have been paid 
and settled from his personal estate by his administrator, 
Niven M. Howland. 
5th. That no suit has been commenced nnd none is pend-
in~: for the ndministration of the assets of the estate of tbe 
said Dwight L. Howland., deceased, nor has any report been 
filed as to any delJts of the said deceased or demands upon 
his estate by anyone,' though more than a year has passed 
since his death. 
6th. T]rnt bv a bona deed, made and entered into on the 
14th day of J 1;ne, 1942, and of reC'orcl in the Clerk's Office of 
King Georp;e County, Virginia, in deed book No. 52, at pages 
J.18 nnd 119, your complainant, W. H. Simpson, for valuable 
consideration, pure based the Mm bined undivided interests in 
the said trnct of land of Niv()n M. Howland, Nannie ,J. Price., 
W'ilkinR PriC'e, Calvin H. Rowland, Robert F. Howland, Vir-
~-inia H. l\foEachern: Louise H. Chappel al)d Bessie H. Ret-
tew, therebv becomin;~· tl1e owner _of this ti-act of land with 
tl1e exception of tl1e undivided intereRts of Arthur Price and 
A.lice Merrick, two of the threP children of Clinton R. Price, 
deceased, who, between tl1em, nre the owners of two-thirds 
of one-fourth of the said tract, or one-sixth interest in same. 
A dnly certified copy of the said deed iR filed herewith, marked 
"Oomnlainant's Exhibit A", and prayed to be read and con-
sidered with this bill. 
7th. That this tract of land is not susceptible of a parti-
tion in kind between your complainant and the other two 
p~rtie~ in interest., the defendants named above, without great 
diminution in value, and that yonr complainant ]1as made all 
possible bona. fide but ineffectual efforts to purchase the in-
terest of the said parties, but in vain, since no price c.an be 
mrreed upon, and neither of the parties is willing to take the 
whole of the said tract of land and 'pay to t}le others the price 
demanded. 
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8th. Tl1at the interests of ali of the parties will. 
page 17 r be enhanced by a sale of the whole of the tract of 
land, the payment of the coi;;ts as the law directs, 
and a distribution of the proceeds of such sale amongst the 
said parties in interest a.s their interests may appear. 
'9th. That the interest of no party in interest will be pro-
moted, by a sale of a portion of the tract and an allotment of 
the balance thereof, but rather the interests of all of the 
pnrties will be prejudiced thereby. 
10th. That your complainant is entitled to and desires to 
have a partition of the said lands under some method pro-
vided by law, preferably by a sale of the 'Yhole thereof and a 
partition of the proceeds of such sale amongst the parties 
entitled to recive same. 
Wherefore, your complainant being without remedy, save 
in a court of equity, prays that the said defendants named 
above may be made parties defendant to thi':!, and required to 
answer the same as the law directs, answer under oath being 
hereby waived; that an order of publication may be awarded 
your complainant against, the defendant.. Arthur _Price, he 
now being a non-resident of the state of Virginia, residing in 
Wasllington, D. _C., and tl1at same may be issued, published, 
posted and mailed to his last known address as the la.w re-
quires; thnt a partition of the said propertv may be ha.d 
amongst the parties entitled thereto, preferably by a sale of 
the whole thereof ancl a division of the proceeds 'of the sale 
thereof amongst the par.ties entitled thereto as their interests 
may appear; that all necessary and proper process may be 
issued against the said defendants, all proper accounts and 
inquiries directed and taken to that end, and that your com-
plainant may be granted all such other, further and general 
relief as tl1e nature of his case may require, or as to equity 
may seem meet and proper. 
And your complainant will ever pray, etc. 
JOS. A. BILLINGSLEY, p. q. 
W. H. SIMPSON 
By Counsel 
page 18 ~ In the Circuit Court of King George County. 
·w. H. Simpson 
v. 
Alice Merrick, Artlmr Price 
Arthur Price and .Alice Merrick v. W. H. Simpson. 15 
IN EQUITY. 
This day came the defendnnts, and on motion, leave is 
~;ranted tl1en1 to file their joint and separate plea to the whole 
of the Bill of this Cause, and the same is accordingly filed. 
Requested : 
ALVIN T. ~MBREY, p. µ. 
LEON M. BAZILE, Judge 
December 12, 1942. 
pa&;e 19 ~ At another date to-wit: December 12, 1942, came 
the defendants and bv leave of Court filed their 
plea to' tl1e whole bill in tllis case~ which is as follows: 
page 20 ~ In the Circuit Court of King George County, Vir-
ginia-In Equity. 
"\V. H. Simpson 
v. 
Alice Merrick, Arthur Price 
The joint and separate plea of defendants Alice Merrick 
and Arthur Price to the Bill of Complaint filed herein: 
The defendantR, by protestation," not confessing· or ac.Jmowl-
~d~-ing· all or any of' the matters and things in the Bill of 
Complaint mentioned to be true in manner and form as the 
Rame are therein set forth and alleged, plead thereto, and 
for plea ~my: 
That on November 5, 1941, which was previous to the said 
bill of Complaint being filed, D. L. Howland, also known as 
Dwhd1t L. Howland died single and intestate., a citizen of 
Virginia, resident in King- George County, Virginia, seized 
in fee of thre~ several and distinct tract of land situated in 
Kin~: George County, Virginia, whollv distinct from each 
other, the 111 acre tract, in plaintiffs Bill set forth, being nea.r 
Ecfa:e Hill in said County ancl f:everal miles distant from the 
other two tracfR, viz: the 35 acre tract and the 40 acre tract, 
the two latter being; situate ne:u Teetotum, in said County, 
ncquired as follows : 
1. The 111 acre tract from Ashton et als by deed of July 
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16, 1901, recorded in the Clerk's Office of this Honorable 
Court in Deed Rook 29;, page 371. 
2. The 40 acre tract in the partition of the estate of Calvin 
L. Howland .January 5, 1916, recorded in said Cler.k's Office 
in Deed Book 36 page 81; the 35 acres from Julian H. Price 
r.t als by deed January 8, 1916, recorded in Deed Book 36 
page 473; that said decedent' left surviving him as his heir~ 
at law, the. following, all of whom are now alive a~d of age, 
viz: 
a. N. M. Howland, a brother 
page 21 } b. Mrs. Nannie Price, a sister 
c. Five children of a brother Henry Howland, -
who predeceased said D. L. Howlmid, viz: 
1. Calvin H. How land 
2. Virginia H. McEachern 
3. Bessie H. Rettew 
4. Robert R. Howland 
5. Louise How land Chapple 
cl. Three cl1ildren of a deceased sister, Mrs. Clinton Price, 
who predeceased said D. L. Howland, -viz: 
1. Wilkin Price 
~- Arthur Price., one of these defendants 
3. Alice Merrick, the other of these clef cndants; 
That there has been no partition, or division of the real , 
estate of said decedent, or for that matter, of the personal 
estate of said decedent, or sale of said land, or of any tract 
thereof in its entirety, but that said N. M. Howland, who, 
qualified as adminishator of the decedent's estate, without a.u-
thority, advertised ~mid several tracts of land for sale and 
purported to sell the same, and had deed, or deeds, made 
the ref or and some of the heirs-1.·eputecl grantors in said 
deeds., probably in ignorance of their rights, signed the deed 
to the said plaintiff, '\V. H. Simpson, exhibited witl1 the Bill 
in this cause, but that these def~ndant~ declined and refused 
to, and did not si~n the same. 
'l'hat the alleg·ed sale by the administrator was itl.tra t,ires 
and void, and not binding upon these defendants. 
That whatever rig-hts the said SimpRon may ·have acquired, 
and may now own, in and to tlle said 111 acre tract, which ii.; 
one of the tracts of which said D. L. Howland died seized 
and possessed, the said rights clo not, in Law, or in Equity, 
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confer upon said Simpson any title to the character in which 
he sues in this ease, and that he has no legal, or equitable 
rig·ht to bring this suit ag·ainst these clcfondants., the sole de-
fendants named in bis said Bill; for def enclants respectfully 
insist that it is well settled that if a co-tenant sells his in-
terest in land held in common the ~rrantee cannot 
page 22 ~ maintain a suit for partition, and that for all pur-
. poses of partition, '' the whole property, originally 
held in common by the co-tenants, whether consisting of one, 
or of any number of parcels, continues ns a unit-the subject 
matter of a sing·le action, jnst as if no chang·e in O'Wnership 
of nny interest therein had oceuned; and, in such action, the 
respective rights of all parties interested, originally co-
tenants, and succes~ors may he determined''. 
And these clefendants ever that all of the matters and 
things hereinabove recited a re true, and they plead the same 
to the whole of said Bill, and tlrny demand the judgment of this 
Honorable Court whether they or either of them ought to be 
compelled to make any answer to said Bill of Complaint, and 
pray to be l1ence dismissed with their reasonable costs in this 
behalf most wrongfully sustained. 
ALVIN T. EMBREY., p. q. 
State of Vire;inia 
City of Frederir.ksburg, to-wit: 
ALICE MER.RICK 
ARTHUR. PRICE 
I, Alvin T. Embrey, do swear that the allegations set forth 
nhove~ as to the death, intestate, of D. L. Howland and his 
heirs surviving him: and as to his acquisition of the three 
several tract of land, and his dying· sing-le, seized thereto are 
true to my personal knowledge; and that those others are 
~et forth upon information and belief! and I believe them to 
be true. 
ALVIN T. EMBREY 
Subscribed nnd sworn to before me this 10th day of De-
cember, 1942. 
A. T. EMBREY, .JR. 
Notary Public. 
My Commission expires April 20, 1946. 
18 Supreme Court of Appeals of Virginia 
page 23 ~ And at another date to-wit: The Honorable Leon 
M. Bazile; Judge of the said Court filed his .opinion 
and entered thereon, which opinion was made a part of the 
record in this case and the decrees are as follows: (Decrees 
of J\fay 3,, 1943.) 
page 24 ~ Virginia.: 
In the Circuit Court of King George County. 
W. H. Simpson, Plaintiff 
'l) • 
. Arthur Price, et al., Defendant 
OPINION OF.THE COURT: 
This is a suit for partition. The clef endants have filed a 
plea in answer to the bill in which the plaintiff's right to 
maintain the same is challenged and this issue having been 
submitted to the Court is the subject of this opinion. The 
facts appearing from the record are briefly these: Dwight 
L. Howland, a resident of King George County, departed thi.s 
life on or about November 5tµ, 1941, intestate, seized and 
possessed of three certain fracts of land lying and being· in 
King George County, one tract containing one-hundred and 
eleven a~res, another tract containing· forty acres, and a third 
trac.t containin~· thirtv-five acres. The intestnte left as his heir;:; 
n.t law one br'otber ;· one sister; three nephews _and nieces, 
the children of a deceased brother; and five nephews and 
nieces, the children of another dereased' brother, all of whom 
are over the age of twenty-one yearA, HR Jiis heirs at law. The 
surviving· brother and sister are entitled to one-fourth each 
of the estate left bv the intestate .. and the children of the de-
ceased brothers are entitled to· two-fonrths each between 
tJ1em. By deed of ,June 14th, 1942, all of the heirs of the in-
testate, including· the husbands and wives of those married, 
excepting the defendants, Arthur Price and Alice Merrick, 
who are two of the three children of a deceased brother of 
the intestate, executed a deed of barg·ain and sale to the plain .. 
tiff W. H. Simpson by which they conveved to him witl1 gen-
eral warranty and the Englh;h covenants their re-
page 25 ~ spective interests in the tract of land left by tbe 
intestate which contained one-hundred and eleven 
acres more or less. This deed was properl:v sig11ed, sealed and 
acknowledged and was duly recorded in the Clerk's office of 
this Com;t in Deed Book 52, page 118 on November 6th, 1942. 
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The bill alleges tliat the plaintiff Simpson had been unable 
to arrive at an agreement with ,the defendants Price and 
Merrick for the purchase of their interest in said land and 
alleging· that he was entitled to partition of the same by one 
of the methods provided by law, lw filed his suit for the parti-
tion of said tract of land. The defendants Price and Merrick 
Jmvc filed a joint and sepnrate plea to. said bill in which it is 
nlleg-ecl that the intestate left three separate parcels of land 
(those above enumerated) nnd that notwithstanding- the con-
vevauce to the plaintiff Simpson afort'saicl that he has no 
title, legal or equitable, to bring· this suit against the defend-
ants for the reason it is alle~;ed that if a co -tenant sells his 
interest in land held in common, the g;rautee cannot maintain 
n suit for partition and that for all purposes of partition 
''the whole property,, orig:inally held in common by the co-
tenants, whether consisting· of one, or of any number of par-
celR, continues as a unit-tlw subjer.t matter of a single ac-
tion, just as if no ~hange in ownership, of any interest therein 
lind occurred ; and, in such action, the respective rights of 
all parties interested, originally co-tenants, and successors 
mav be cl<.'termined. '' 
T1he defendants then demand judgment on the plea and 
pray to be cfo,missed with their reasonable costs and etc. 
The theory of the plea as developed by the argu-
pnge 26 ~ ment of counsel is that where a decedent leaves 
several distinct JJ?rcels of real estate susceptible 
to partition among· tllo parties entitled to thereto that no suit 
for partition may be maintRined for one individual parcel, 
hut that it h:; essential to include all of the real estate, so left 
hv the decedent, in the suit to the end tha.t complete justice 
may be done to all of the parties in interest; and .it is said 
that the purcl1aser of one tt·nrt from ten of the twelve co-
narcener~· entitled to share in the estate of the intestate, hav-
ing no rfo·M to share in the trarts not included in the convey-
ance to him, cannot maintnin a snit for partition of the tract 
in which he is interested bv virtnt' of the conveyance made 
to him. A number of cases ·from other .furisdictio;i have been 
cited. but no VirQ.inia decision in point was cited by counsel 
on eitl1er side. · 
In Ph-illips v. TT'Plls, 147 Va., 1030, 1042 (1926), it is said: 
'' A nartition proceeding· is entirelv statutory and finds· its au-
t.l1oritv in Section 5279 of tlie Virginia Code • • *." The 
r.ases ·from oth~r juri~dictions :~renerallv hold that in a. parti-
tion suit it is proper to ask for the partiti9n of all of the real 
estate left bv the testator or deredent not specifically devised, 
nnd cases from otlier jurisdictions also g-enerally hold that 
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wi1ere a tenant holds two parcels of land in different pro-
portions, one as co-tenant with A and the other as co-tenant 
with .A, B, and C that he cannot dcma~d partition of both 
tracts in the same proceeding. 65 A. L. R., pages 89'3, 894. 
Note : The exception to tl1e last cited rule is that 
page 27 ~ the right of a co-pa1·cener to maintain a suit for 
partition of several tracts cannot be defca ted by 
the conveyance by some of the eo-pa rceners of their interest 
therein to a third party. Hazen v. 1Vebb, 93 A. S. R., 278. 
It appears that from the dechdon of the Cout"t of Appeals 
in Frazier v. Frazier, 26 Gratt. 500, 509-10 (1875), that it is 
not necessary in order to maintain a suit for the partition 
of one tract that other tracts owned by the same parties in 
the proportion and by the same title should be included in the 
suit in whieh the partition· of one tract of land is sought. In 
that case the parties in interest were joint tenants of two 
tracts of land, one lying in Bath County, known as the Bath-
Alum Sprin~rs, and the other lvinQ," in Rockbridge County, 
known as the Rockbridge-Alum Spring-s. A suit for the parti-
tion and ~ale of the Bath-Alum Sprinp;s was duly instituted 
without includinir the other tract in the suit and was sold in 
the p1~oceeding for Confederate bonds in the amount of $30,-
ooo. Tl1ese bond~ became worthless, nnd the infant involved 
sougllt to set aside the sale, umong other gTounds, on the 
g-rouncl that the parties were joint owners of both tracts and 
that partition might bave been made in kind if both of tbesc · 
tracts of land had been taken into aceount in the suit for 
partition. In answer to this contention, the ·fiourt of Appeals 
Raid: "It is sufficient in answer to the objection, to note 
the fact, that these two properties are not only entirely seva-
rate, lying more tlian twenty miles apart .. but are situated in 
different counties, one beirnr in tl1e com,tv of Bath, and one 
in the county of Rockbridg·e. The latter was valu-
page 28 r able and remunerative AS '' spring·'s property;" 
the other was never a successful enterprize; was 
occupied at the time the decree of sale was entered, as a hos-
pital, liable to be destroyed on that account by raiding parties 
of the Federal armv. and rapidlv falling· into ruin and decay. 
Reflsons which applied with full force· to sell the one piece 
of property, had no applieation to the other. The parties 
in intere~t could not be compelled to Racrifice their interest 
in the "Rockbrid_ge Alum" propertv lving- in a different 
county and a different jurisdietion, 1n order to make a sale 
of the ''Bath Alum'' nroperty. whfoh, by common consent, it 
was necessarv to sell for partition.'' · 
It is true tl1at the facts in F'razi<'r v. Frazi('r are somewhat 
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different from the facts in the case at bar, but the legal prin-
ciple there applied was that in a partition suit~it is not neces-
sary to join two propel'ties that are entirely separate and 
distinct. The plea in the case at bar alleges that the three 
tracts of land are "whollv distinct from each other". It 
follows from this rule that· the plaintiff is not to be defeated 
in his right to maintain n suit for partition on account of his 
inability to join the other tracts left by the intestate if he 
is otherwise entitled to maintain such a suit. As has been 
pointed out., a partition pro~eding in Virg·inia is entirely 
statutorv and finds its authoritv in Section 5279 of the Code 
which reads as follows: '' Temints in common, joint tenants, 
and co-pa.rceners shall be compellable to make partition; and 
a lien creditor or any owner of undivided estate in real es-
tate may also compel partition for the purpose of subjecting 
the estate of his debtor or the rents and profits thereof to 
the satisfaction of his lien. Any court having g·en-
page 29 ~ cral equity juriRdiction of the county or corpora-
tion wherein the estate, or any part thereof, is, 
shall have jurisdiction in cases of partition, and in the exer-
cise of such jurisdiction may take cognizance of all questions 
of law affecting· the legal title that may urise in any proceed-
in!?:s. between -~uch tenants. in common, joint tenants, co-
parcenerR1 and lien creditors.'' . 
The plaintiff and the defendanh arc not co-parceners since 
fl tenancy in co-parcency arises only where lands of inheri-
hrnr,e dci;;cend from the ancestor to two or more persons as 
joint l1eirs. 2 Minor and Real Property, (2nd Ed.), Sec. 872. 
Tl1ey nre not joint tenanh; b~cause an estate in joint 
tenancy mm arise only where lands or tenements are granted 
01· devised to two or more persons to hold in fee simple, for 
lifo. for years or at will. 2 Tvfinc•r and Real Property,, (2nd 
JH ). Sec. 837. 
'rl1ev arc tenants in commf'n which is a tenancv where two 
or mo're hold the same land with interests acicruing under 
different titles; or accruing uncl()r the same title, but at dif-
ferent periods; or conferred hv words of limitations import-
in:2~ tlrnt the grantees are to take in dh;tinct.shares. 2 Minor 
:rnrl Real Property, (2nd Ed.). 8ec. 859. 
The plaintiff and the defendants here being tenants in com-
mon of tl1e land in question, under the statute are compellable 
to make partition, and the Court of Appeals huvin~ decided 
that it is not necessary to join an of the tracts held by such 
t~n~nts in a suit for tbe partition of one specific piece of 
nroperty, it is the onillion of the Com·t that the nlaintiff is 
entitled to maintain bis suit and tlmt the plea of the defend-
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ants should be rejected with leave to answer if they be so 
advised. • 
LEON M. BAZILE 
· Judge 
January 15, 1943. 
page 30 ~ In the Circuit Court of Kin~ George County, 
Virgi11ia. 
W. H. Simpson, Complainant, 
v. 
Arthur Price and Alice Merrick, Defendants. 
IN CHANCERY. 
DECREE OF REF1ERENCE. 
The order of publication awarded the .complainant against 
fhe non-resident defendant., Artlmr Price, having :been dulv 
issued. published, posted and mailed to the last. known ad-
dresR of the said defendant as the law directs, and the sub-
poena awarded tl1e complairnmt against the resident defend-
ant having been returned duly executed upon the said resi-
dent defendant, Aliee Merrick, and more than ten days having 
cln.p8ed since the return date-and mnturitv of the said order 
of publication and Rubpoena, this cm1se cnme on tbis day to 
be heard uuon tl1e complainant'R bill and the exhibits filed 
therewith. duly filed and matured at rules, the decree grant-
in~ leave to the defendants to file tlrnir nlea to the said bill, 
. the plea so filed by the said defenclanh:;, t11c replication of the 
complainant and the opinion of the court rejecting· the said 
plea, which opinion is hereby mnde n part of the record, and 
was a rg1.1ecl bv counse 1. 
Upon corn~iderntion whereof the !lonrt doth adjudge, order., 
and decree that the plea of defendant!;; is rejected and that 
this cause be, and the same iR hereby ref erred to L. B. Mason, 
one of the comrnis~ioners of this <1ourt. who is hereby directed, 
after due and lawful notice to all of tlrn parties concerned in 
intere~t in tl1i~ suit, or to tl1eir coun~el, to inquire into and 
make report to this court as follows: 
1st. ,vhether Dwfa:ht L. Howland diP.i.l testafa or intestate. 
2nd. Of what real estate the said Dwight L. Howland died 
seized and possesses, where located, its annual and fee simple 
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value, and what disposition he or bis heirs made of this prop-
erty. 
page 31 ~ 8rd. Who are the heirs at law or devisees of the 
said Dwight L. Howland, and their respective in-
terests in his said real estate, and whether or not any of them 
are inf ants. 
4th. Whetl1er or not all of the neceRsary and proper parties 
are before this court in this cause. 
5th. ·whether or not the estate of the said Dwight L. How-
land iR indebted to any person or pe1·sons, a.nd whether or not 
there }l1·e any taxes or liens npon the said real estate., and if 
so the amount of such debts, taxes and liens, to whom pay-
able and the amounts and priorities of same. 
6th. V\TJ1et.her or not t11e Raid land is susceptible to a 
partition in kind amongst the parties entitled thereto, or 
whether the interests of th~ said parties would be promoted 
bv a sale of the saic1 land and a partition of the proceeds of 
such sale amon~st the parties entitled thereto as their· inter-
ests may appear. 
7th. ·whether or not any of the parties in interest are will-
ing· and able to take the aforesaid land and pay over to the 
otl1er party or parties in interest a just and reasonable com-
penRn.t.ion for their interest in ~ame. 
8th. V\Thetller or not tl1e interests of the said parties would 
be pl'OmotCld by a_snle of all of tlle said land, or of a portion 
thereof anrl a partition amon~st the proper parties of the 
proceeds of such sale accorclin~t to their reRpective interests 
anil of n nortion of the said land in kin.Q amongst the parties 
entitled thereto. 
9th. Any other matter or tl1imr deemed pertinent by the 
Commissioner, or suggested or required to be so reported by 
:my party in interest or their counsel. 
All of whirh said inquiries the said commi~sioner shall 
make after first giving, notice of the timCl and place thereof 
ns l1ercinbefore reonired, and report the same to this court, 
together witl1 the depositions and ex11ihits in and about the 
same. . 
paQ:e 32 ~ The Defendants inclicnting a desire to petition the 
· Snnreme Court of Apncals of Virginia for an ap-
neal Awl .c:wnP.rserlra.c; from thi~ decree nov{ on motion of tl1e 
clef Pncfont~ tl1e execution of this cleeree is suspended for a 
neriod of 45 rhlvs from this 1\fav R. 1.943, and thereafter until 
~11cl1 netition i~ H<?t(.lcl on bv t.hP Supreme Court of Appeals 
of Ruch petition iR actually filecl witl1 ~ucl1 specifi.ed time, pro-
. vicled th(_\ def cndants or some onP for them shall give and 
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fHe a··Bond in the Clerk's Office of this Court, with Surety to 
be approved by the Clerk of this Court in the penalty of 
$100.00, conditioned in accordance with Section 6338, Code of 
· Virginia. 
. It is agreed by Counsel_for all parties in open court that 
- the record in this cae::e for petition to the Supreme Court of 
Appeals shall be mac:le up and certified and delivered by the 
Clerk of this Court without further notice to· the said Clerk 
or to cmmsel. 
Seen and objected to: 
ALVIN T. EMBREY 
JOS. A. BILLINGSLEY 
-LEON M. BAZILE~ Judge 
May 3, 1943 
pag·e 33 ~ State of Virginia, · 
- County of King George, to-wit: 
I, L.B. Mason, Clerk of the Circuit Court of King George 
County, Virginia., do certify that the bond with surety re-
quired by the derree entered herein lias been duly g·iven and 
I further certify the above to be a true transcript of the rec-
ord in this case. 
Given under my hand this 3rd. day of May, 1943. 
Teste: 
L.B. MASON, 
Clerk of Circuit Court of King· George 
County, Virginia. 
A Copy.-Teste: 
M. B. WATTS, C. C. 
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